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al1frc;l ~~Order-In-Appeal Nos. AHM-EXCUS-001-APP-033 & 034 -2016-17
feits Date : 25.11.201 G"GITTT ffl al ta Date of Issue~ l 7l l G
oft 3#TT iar sngar (srft«-I) err fa l
Passed by Shri. Uma Shanker, Commissioner (Appeal-I)
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Tf
DEPUTY COMMR.,Div-III,~~~- Ahrnedabad-1 aNT srt a srr i MP/27/DC/2015-16-
Ref ST ~: 11-01-2016 & MP/28/DC/2015-16-Ref ST fats: 13-01-2016 gfra

Arising out of Order-in-Original No. MP/27/DC/2015-16-Ref ST R2it 11-01-2016 &
MP/28/DC/2015-16-Ref ST ~: 13-01-2016 issued by DEPUTY COMMR, Div-Ill, Central

Excise, Ahmedabad-I

374taaft v Tar Name & Address of the Appellant / ·Respondent

Choksi Colours Pvt. Ltd.

~~~ 311frc;l 3Tml" "fl 3TficTTt'f 3lJlTT[ WxciT t' "ill az 3mar 4f uenfeffa fl4 aar TfC( x'!ffil'I~<ITT ~ <IT
TRieTUT 31NG"f "ITT¥ en"'<' ~ t' I

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as the one
may be against such order, to the appropriate authority in the following way :

(b) · In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.

(ii) zuf ma m'r mf.r m +jT+ffi "ti "GJq ~ mf.r clTTfflA "fl ~~ m 3RI clTTfflA "ti a fa4 we7w qi
a7ugmn ima ur g mf "ti, a fa4t wgm u quer i a& ag RR1al "ti m ~~ "ti "ITT lITT1 m'r mmm m
cfRA ~ "ITTI(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(1) ~~ ~~- 1994 m'r tTRT armr ~ mrR TfC( 1'j]l'fffi mm "ti~ tTRT <ITT ~-tTRT m ~~ 1:R"W
a aiafa qa)err ma 3rft "flfqq, 'l'ff@ mcm. fclro ~-~ fctiwr. 'cllil\'r ifer, fla hu rs«, ire mf, { fee#t
: 110001 <ITT m'r mAl~ I(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4 Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

'l'ff@ mcm '1l>T TRieTUT~ :
Revision application to Government of India :

0
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(m) 1iffif ~ <ITox~~ m~ ii mtlmr l'1IB 1:lx m l'1IB ~ fclfrr:rrur if ~~~ l'1IB 1:lx~
~ ~ W!c ~~ it "11 1Tffif ~ <ITox~~ m~ ii mtlmr % I

(b) · In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(TT) ~~ cp1 'TffiR ~ ~ 1Tffif ~ are (qr zu ~ <ITT) frR:r@ fcl;"m 1fm l'1IB ID I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
3TIW[ .~~~~~ 'TffiR ~ ~ "11 ~~ l'[R:[ ~ ~ % 3ITT -qff~ "11 ~ 'cfffi ~
AWf ~~ 3lJWRT.~~&Rf i:nfur cf[~ 1:lx m 'qR ii fclro~ (-.=f.2) 1998 tfffi 109 &Rf

~ ~ ~ ID I .

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 0
of the Finance (No.2) Act, 1998.

(1) ~ ~ gr«ea (3rat ) Pama4), 2oo a Ru o #a if Raffqua ign g-8 ii err m'crm ii.
fa am? ,fa arr )fa feta ft l[ffi t fta a--3rat vi ar@ am2gr 6t ai-at >ffcrm t m~
fr am)aaRa Gnat afegy er aura g. n yzrff # 3'icr'@ tfRT 35-~ ii~ i:ffr ~ 'TffiR
a qa err--s act At 4Ra ft et if; t

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfar 3mar mer i iv an g arg r? m ffl cpT[ ID ill ffl 200/- ffi 'TffiR ~ ~
3ITT refivan ya car a unr zt m 10001- at 4rat at Gg1

The revision application shall be accompanied by a fee of Rs.200/- where the amount Q
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

#tar zqca,htaa zrcen qi aa a74tau -maf@au a Ra 3r@e
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) tu Una yca 3rfeRzm, 1g44 #) en 35-<Tl/35-~ t 3R[l@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) affaa pc«uima a #if@era ft mu Rt yen, #tu nrea zrces vi arm sr9tit urn@raw
fcMl:f t1'rfucITT ~~ -.=f. 3. 3ITT. t. gn. { fecal st g

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification_vah,1atipn and.~~ ·2·7Tc.:::
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf z 3nra{ pa sr?xii atmr eh a at u@ts ail # fg #t r gargr
fzu umr uRg gra zl gz ft fcl:i" ftlw c@T af aa a fg zqenfe,fa 3rflftza

-nnf@aw at ya 3r4la zn aha var at va 3ma fzu ura &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)

0
(5)

(6)

0

urza1au zyca 3rf@,fzu 197o qn vigil@ra d~-1 cfi 3iafa Reiff« fg 3rjar a 3m4ad zu
q 3rr?gr z1enfenfa fufa mqf@ran1l # 3lmT # a ,@ta al va IR u xi'i.6.50 tffi cpl .-lJl<llC'l<l ~

~ "C'l"lTT ~~I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

z ail iaf@era muRi at firw av a [zaii # 3ITT "BT zn 3naff fhu urar ? it fl ye,
a4ha saa zycn vi hara arfl4tu -nrafrawr (aruffafe) fr, 1o82 ff@a &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

vat zyca, at4 snaa zyea vi var ar@ta muff@aw (Rrez), a 4f 3flat # -.,p:rc;r if
a4car aria (Demand) qi is (Penalty) cpf 1o% qa sm act 3#Graf ? 1graifa, 3/f@0asrq4 Gm 1o

m~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

~~\Fcf> 3-tr{OOcn{~ .3-tc=raTc, , ~~~ "~cl=h-;i:riar"(Duty Demanded) -

(i) (Section)~ 11D ~~ fa:l"mf«:ruftr;
(ii) fwrr~~~cl=h-uftr;
(iii) adhe fuait#fer 6 a agr2zr if@.

es zrufsa'ifaa3rlr'gtuaRtaacr i}, 3rd)r' atRaa ah afu&gr{aafarr&.
C\. " .:, "

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~~~r c!i' i;mr 3l1f@'~<);'~a'!'~ '1t"cf> w.rcrr \W<fi m c\Us ~c11R.a "ITT ar #f.r fcl;1r 'al1:r \W<fi c!i'
1 O¾m tR ail rzi ha eras ~c11R.a. m- ciGf c\Us <);' 1 O¾m u #r Gaar l

, In view of above, an appeal against this order sh:11 lie before lh_e Triby~'{f
10% of the d~ty_ de~anded where duty or duty and penalty are in d1spute·u..

1
.•~J;,Pe~.f1~!,J' wJt,r-~.
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ORDER IN APPEAL

V2(32)1 19/Ahd-I/I5-16
V2(32)120/Ahd-/15-16

Mis. Choksi Colours Private Limited, 603, Satkar, Behind Swastik Complex,

C.G.Road, Ahmedabad- 380 006 and M/s. Choksi Organics Private Limited, 604, Satkar,

Behind Swastik Complex, CG Road, Ahmedabad- 380 006(or short- "appellants") against

order-in-original passed by the Deputy Commissioner, Central Excise, Central Excise,

Division-III, Ahmedabad-I (for short- "adjudicating authority). The details of the appeals are

as follows:

2. Briefly stated, the appellants have filed refund claim, as detailed above, under
0

Sr. 010 No. and date Amount Period Appeal No. Name of the
No. involved involved appellant

(Rs.)
I MPl27IDC/2015-l6- 57,285/ July 2014 to 119/Ahd-1/2015-16 MIs. Choksi Colours

Ref-ST dated September Private Limited.
11.1.2016 2014

2 MPl21IDCl2015-16- 75,609/ July 2014 to 120/Ahd-1/2015-16 Mis. Choksi
Ref-ST dated September Organics Private
13.1.2016 2014 Limited.

notification No. 41/2012-ST dated 29.6.2012, seeking refund of service tax paid on the

taxable services, which were received and used for export of goods manufactured by

them. The said notification grants rebate of service tax paid on specified services,

received and used by exporter of goods, by way of refunding the service tax so paid,

subject to certain conditions. The taxable services involved in both the claims are [i]

agency charges; [ii] port charges; [iii] THC charges; and [iv] transportation of goods in

containers by rail. The adjudicating authority, vide the impugned order has rejected the

refund primarily on the ground that the appellant being a manufacturer-exporter, the

'place of removal' was the "port of export" for them; and that since these services were

rendered upto the 'place of removal', refund ought not to have been allowed in view of

Sr. No. l(a) of notification No. 41/2012-ST dated 29.6.2012, which states that the taxable

services should have been used beyond the 'place of removal', in order to qualify for

rebate of service tax paid.

3. Being aggrieved, the appellants have filed appeals, inter alia, stating that the

services utilized by them were related to export of goods only; that the Authority has

grossly erred in relying upon the CBEC Circular dated 20.10.2014 and 28.2.2015 because

circulars cannot go beyond the scope of the provisions of the Act and in the present case

as per the relevant Notification and the Central Excise Act, the place of removal is a

factory of the appellant in view of notification No. 1/2016-ST dated 3.2.2016.

0

4. Personal hearing was held on 22.11.2016. Ms. Richa A Gandhi, appeared before

me on behalf of both the appellants and reiterated the submissions made in th£appeal>
memorandum.

e
o ,'¾-. :..-,,--
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V2(32)120/Ahd-/I5-16

5. I have carefully gone through the facts of the cases on record and the submission

made by the appellants. The instant,appeals are required ,tg be considered in view of

notification No. 41/2012-ST dated 29.06.2012, as amended by notification No. 01/2016

ST dated 03.02.2016 and definition of 'place of removal'. Therefore, it is necessary to

reproduce the relevant excerpts of the said notification and definition of place of removal.

6. The relevant excerpts of the notification No. 41/2012-ST are as

follows:
Provided that 
(a) the rebate shall be granted by way of ref und of service tax paid on the specified services.

Explanation. - For the purposes of this notification,
(A) "specified services" means 

(i) in the case of excisable goods, taxable services that have been used
beyond the place of removal, for the export of said goods;
(ii) in the case ofgoods other than (i) above, taxable services usedfor the
export of said goods;

but shall not include any service mentioned in sub-clauses (A), (BJ, (BA) and (CJ of
clause (l) of rule (2) of the CENVAT Credit Rules, 2004;

(BJ "place of removal" shall have the meaning assigned to it in section 4 of the Central
Excise Act, 1944 (1 of 1944); "

0 7. As regards 'place of removal', the definition in Rule 2 of the CENVAT Credit

Rules, 2004, states as follows:
2. In the CENVAT Credit Rules, 2004 (herein after referred to as the said rules), in rule 2,
after clause (q), thefollowing clause shall be inserted, namely-

'(qa) "place of removal" means
() a factory or any other place or premises ofproduction or manufacture of the excisable

goods;
(ii) a warehouse or any other place or premises wherein the excisable goods have been

permitted to be deposited without payment of duty;
(iii) a depot, premises of a consignment agent or any other place or premises from where the

excisable goods are to be sold after their clearance from the factory, from where such
goods are removed; '

CBEC, vide its Circular No. 999/6/2015-Cx dated 28.2.2015 has issued clarification,

subsequent to Circular No. 988/2/2014-Cx dated 20.10.2014,to the effect that:

0 6. In the case of clearance of goods for export by manufacturer exporter, shipping bill is
filed by the manufacturer exporter and goods are handed over to the shipping line. After Let
Export Order is issued, it is the responsibility of the shipping line to ship the goods to the
foreign buyer with the exporter having no control over the goods. In such a situation, transfer
ofproperty can be said to have taken place at the port where the shipping bill is filed by the
manufacturer exporter and place of removal would be this Port/ICDICFS. Needless to say,
eligibility to CENVAT Credit shall be determined accordingly.

8. A combined reading of the notification No. 41/2012-ST dated 29.6.2012, along

with the clarifications issued by the Board on the term 'place of removal' and the

insertion of its definition into the CENVAT Credit Rules, 2004, clearly leads to a

conclusion that the rebate under notification ibid, is to be granted by way of refund of

service tax paid on the 'specified services', which are received by an exporter of goods

and used for export of goods. The 'specified services' in the case of excisable goods are

those taxable services that have been used beyond the 'place of removal'. for the export

of the said oods and which are not mentioned in sub-clauses A BA and C-6fa 3i7»-/4/2 -,.:-\(1'J€R r4i~ _ I,,, '-

clause (D of rule (2) of the CENVAT Credit Rules. 2004. Of course, these refut6°°
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subject to other conditions mentioned in this notification. In light of above, the Deputy

Commissioner has held that the impugned services, the refunds of which have been

claimed, were not rendered beyond the place of removal and therefore the refund was not

eligible to the appellants.

9. Vide Section 160 of the Finance Act, 2016, read with the tenth schedule, clauses

(A) and (B) of Explanation contained in notification No. 41/2012-ST dated 29.6.2012,

were retrospectively amended for the period 01.07.2012 to 02.02.2016. Section 160 ibid

is reproduced below:

160. (1) The notification of the Government of India in the Ministry of Finance (Department of
Revenue) number G.S.R. 519(E), dated the 29th .June, 2012 issued under section 93A of the Finance
Act, 1994 granting rebate of service tax paid on the taxable services which are received by an
exporter of goods and usedfor export of goods, shall stand amended and shall be deemed to have
been amended retrospectively, in the manner specified in column (2) of the Tenth Schedule, on and
from and up to the corresponding dates specified in column (3) of the Schedule, and accordingly;
any action taken or anything done or purported to have taken or done under the said notification as
so amended, shall be deemed to be, and always to have been, for all purposes, as validly and
effectively taken or done as ifthe said notification as amended by this sub-section had been in force
at all material times. 2) Rebate of all such service tax shall be granted which has been denied, but
which would not have been so denied had the amendment made by sub-section (1) been in force at
all material times.

(3) Notwithstanding anything contained in the Finance Act, 1994, an application for the claim of
rebate of service tax under sub-section (2) shall be made within the period of one month from the
date of commencement of the Finance Act, 20 I 6.

THE TENTH SCHEDULE

(See Section 160)

0

Notification No
G.S.R.519 (E), dated
29 June 2012
[No.41/2012-Service
Tax, dated 29" June,
2012}

Amendment

In the said notification,
in the explanation

a) in clause (A), for sub-clause
(i), thefollowing sub-clause
shall be substituted and shall
be deemed to
have been substituted,
namely:
(i)in the case of excisable
goods, taxable services that
have been used beyondfactory
or any other place or'
premises ofproduction or
manufacture of the said goods,
for their export;";

(b) clause (B) shall be
omitted.

Period of effect of
amendment
1" day of July 20/2 to
g"" day February,
2016.

(both days inclusive) 0

10. The effect of the aforementioned retrospective amendment brought into vide ~

Finance Act, 2016 in notification No. 41/2012-ST dated 29.6.2012, is that,,_>s~·s> "23services' would now mean taxable services that have been used beyond the/fjfr:.age%s <
or any other premises or place of production for the period of retrospective enindki#}' " 3j

'\ K '
i.e. from 01.07.2012 to 02.02.2016. The disputes based on the conteniokl e$? 5'* * -'ll-fMEOl•.'or,.Q-,, *

' •,\:)~/
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service upto the port [which in the case of manufacturer-exporter was the 'place of

removal'] would not ·be a 'specified services' and therefore,would not be eligible for

refund under notification. No. 41/2012-ST dated 29.6.2012, stands resolved. Now, the

effect of the aforementioned retrospective amendment is that any taxable service used

beyond the factory gate or place or premises of production of manufacturing, etc. would

thus be 'specified services' as per notification supra, and would thus be eligible for

refund, provided other conditions of the notification are met. In view of above discussed

legal position, the impugned order holding that the services under consideration were

rendered upto the place of removal, port being the place of removal - becomes

extraneous.

11. In view of retrospective amendment in the notification ibid, the impugned orders

become non-est. Hence, the impugned orders are set aside and the cases are remanded to

the adjudicating authority to decide the matter afresh, in view of the foregoing discussion.

0

12.

5rar &t
12.

34aa tu # #a 3r4t am feqzlt 3la ah f4zu

The appeal filed by the appellants stand disposed of in above tenns.

g1%w___,
(37TT 2I#)

31721# (3r4tu -I)
..::,

0

Date:& S71 1/2016
Attested

(Vi d Lukose)
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BYR.P.A.D.

To

Mis. Choksi Colours Private Limited, 603,
Satkar, Behind Swastik Complex,
C.G.Road, Ahmedabad- 380 006

Mis. Choksi Organics Private Limited, 604,
Satkar, Behind, Swastik Complex, CG
Road, Ahmedabad- 380 006

Copy to:

1. The ChiefCommissioner ofCentral Excise, Ahmedabad.
2. The Principal Commissioner ofCentral Excise, Ahmedabad-I
3. The Joint Commissioner (System), Central Excise, Ahmedabad-I
4. /he Deputy/ Assistant Commissioner, Central Excise, Division-Ill, Ahmedabad-I.

\./" Guard file.
6. P.A




